CHAPTER VIII

REAL PROPERTY ACQUISITION

I.
INTRODUCTION
Any real property, including permanent easements, acquired by a public agency for an activity assisted with CDBG and/or local matching funds is subject to the Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, as amended (The Uniform Act). The Uniform Act provides for uniform and equitable treatment of persons displaced from their homes, businesses, or farms by Federal and Federally assisted programs (Chapter IX). It also establishes uniform and equitable land acquisition procedures as described herein.

Acquisition is an intricate, time-consuming, step-by-step process. A copy of the HUD 1378, Relocation and Real Property Acquisition Handbook, updated April 1997 is available upon request from ADECA's CDBG Section. Also, pertinent excerpts of the Uniform Relocation and Real Property Acquisition Policies Act of 1970, as amended, are included as Exhibit VIII-1 of this manual.
Failure to acquire properties subject to the Uniform Act in accordance with regulations can cause HUD to  require the State to: 
*
Have you undertake the entire acquisition process again even if you have already acquired the property by deed; or

*
Withdraw funding for CDBG activities related to the acquisition.

Since acquisition of real property is so complex and does not pertain to all recipients, contact the ADECA Acquisition/Relocation Specialist for technical assistance and information. Upon request, the Acquisition/Relocation Specialist can provide copies of the HUD 1378, Relocation and Real Property Acquisition Handbook, and other brochures and documents required to administer acquisition.
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This chapter will only list the tasks, references, common problems and deficiencies related to acquisition. More detailed information necessary to implement the Uniform Act is found in the HUD 1378 Handbook.

Acquiring property subject to the Uniform Act involves the following tasks:

TASKS A:
Determine Properties to be Acquired.

B:
Issue Preliminary Acquisition Notice and Brochure “When a Public Agency Acquires Your Property.”

C:
Obtain Preliminary Title Evidence, Boundary Survey, and Legal Description.

D:
Where Necessary Select Appraiser, Including Review Appraiser, and Contract for Appraisals; Invite Owner to Accompany Appraiser (s).

E:
Appraisal(s) Performed, Completed and Submitted to Your Agency. Appraisal C(s) Reviewed by Your Agency. (SEE: para 5-2, Part C. (1) of the HUD 1378 Acquisition Relocation Handbook for exceptions to appraisal requirement.)

F:
Establish Just Compensation.

G:
Provide Written Purchase Offer and Furnish Summary Statement.

H:
Negotiate with Owner; Explain Acquisition Procedures.

I:
Resolve Negotiations.

J:
Complete Project Acquisition File.

K:
Use Special Proceedings:

1.
Not to Acquire.

2.
Donations.

3.
Voluntary Acquisition.
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II.
REFERENCES
*
Uniform Relocation Assistance and Real Property Acquisition Policies Act of 1970, P.L. 91-646, as amended (The Uniform Act).

*
HUD 1378, Relocation and Real Property Acquisition Handbook, as updated April 1997.

*
Title VI, Civil Rights Act of 1964.

*
Title VIII, Civil Rights Act of 1968.

Contact the ADECA Acquisition/Relocation Specialist regarding these references.

III.
GRANTEE RESPONSIBILITIES
It is the grantee’s responsibility to implement the tasks in accordance with the regulations when carrying out land acquisitions for a CDBG project. If assistance is needed in this area, you are advised to contact the ADECA Acquisition Specialist. Please do not assume that the real property needed is already in the public domain. You should verify this fact by your attorney. For example, activities such as street widening, relocation of utility lines, and sidewalk or sewer line construction do not always indicate an obvious property acquisition requirement, but there is often a need to acquire easements and/or rights-of-way in a CDBG assisted project. Please remember that the basic purpose of the Uniform Act is to assure consistent and equitable treatment of all property owners by the public body in the acquisition process. The tasks outlined below are designed to ensure that the intent of the Uniform Act is followed.

TASK A:
DETERMINE PROPERTIES TO BE ACQUIRED
Project planning is a must where there is anticipated land acquisition activities. In collaboration with the Project Engineer, the locality must make efforts early in the planning stage of the project to accurately identify the number of parcels to be acquired and obtain a cost estimate for the property. The locality should decide on a workable plan of action, including staffing needs necessary to accomplish the land acquisitions in a timely and cost effective manner. Hopefully, these planning actions will prevent unnecessary project construction delays.
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TASK B:
ISSUE PRELIMINARY ACQUISITION NOTICE AND BROCHURE “WHEN A PUBLIC AGENCY ACQUIRES YOUR PROPERTY”

After all project conditions have been met by the locality, the property owner(s) shall be notified in writing of the locality’s interest in acquiring the real property. The locality must have evidence in its files that the notices were personally delivered. The notice of intent to acquire and land acquisition informational brochure should explain to the owner (s) his or her basic rights under the Uniform Act such as the right to an appraisal of the property. (See Exhibit VIII-3 for copy of the acquisition brochure (Paragraph 5-2(b).)

TASK C:
OBTAIN PRELIMINARY TITLE EVIDENCE, BOUNDARY SURVEY AND LEGAL DESCRIPTION
Although not addressed in the HUD acquisition regulations, we strongly recommend that evidence of title to the real property to be acquired be secured from a qualified source such as an attorney. An accurate legal description of the parcel and/or part to be acquired is necessary to adequately locate the property, as well as for other legal purposes such as the conveyance instrument.

TASK D:
WHERE NECESSARY SELECT APPRAISER, INCLUDING REVIEW APPRAISER, AND CONTRACT FOR APPRAISALS; INVITE OWNER TO ACCOMPANY APPRAISER
A qualified independent real estate appraiser shall be properly selected in accordance with the procurement procedures outlined in the Common Rule, including the review appraiser to appraise (or review) each parcel to be acquired by the locality for the project. The property owner shall be given an opportunity to accompany the appraiser during the appraiser’s inspection of the property. Evidence of the invitation must be adequately documented by the locality.
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TASK E:
UNLESS EXCLUDED BY PARA 5-2, PART. C(1) OF THE


HUD 1378 HANDBOOK, APPRAISAL(S) PERFORMED,


COMPLETTED, AND SUBMITTED TO YOUR AGENCY.


APPRAISAL(S) REVIEWED BY YOUR AGENCY

The appraiser’s written appraisal report must contain sufficient documentation, including valuation data and the appraiser’s analysis of that data, to support his or her opinion of value. Also, where applicable the locality must have an appraisal review process to ensure that all appraisal reports are reviewed by a qualified review appraiser. A written report is submitted by the review appraiser to the locality which recommends a value for the property and assures that the appraisal(s) meet acceptable standards and are properly documented. This is necessary to clearly demonstrate the soundness of the appraiser’s opinion of value. In no event can the review appraiser recommend to the locality a Fair Market Value which is less than the amount established by the acquisition appraiser unless the review appraiser is authorized to do an appraisal himself or herself (Paragraph 5-3 and 5-4 of the HUD 1378 Handbook).

TASK F:
ESTABLISH JUST COMPENSATION
Before the initiation of negotiations, the locality must officially establish an amount which it believes is just compensation for the real property to be acquired. This is usually accomplished by a resolution of the governing body of the locality. Where applicable, this amount shall not be less than the review appraiser’s recommended Fair Market Value. Although not encouraged by this office, the review appraiser may recommend a Fair Market Value amount greater than the appraised value, provided that the review appraiser soundly documents the basis for such action in a written report (Paragraph 5-2(d) of the HUD 1378 Handbook).
TASK G:
PROVIDE WRITTEN PURCHASE OFFER AND FURNISH SUMMARY STATEMENT
A written purchase offer for the full amount of the established Fair Market Value must be presented to the property owner(s) promptly after the locality officially establishes the price. Along with the initial written offer, the owner(s) shall be given a written statement explaining the basis for the purchase offer.
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This statement should include such items as a delineation of any damages to the remaining property, a legal description of the part to be acquired, and an identification of any real property improvements which are to be acquired and are included in the appraisal report or value determination (Paragraph 5-2 (d) and 5-2(e) of the HUD 1378 Handbook).

TASK H:
NEGOTIATE WITH OWNER: EXPLAIN ACQUISITION PROCEDURES
The locality must make personal contact with the property owner(s) to discuss the offer to purchase the real property. Upon contact, the locality’s representative must be prepared to explain the basic land acquisition policies and procedures that apply, as required by the Uniform Act. The property owner must not be coerced in any way to accept the locality’s offer and the owner should be given adequate time to consider the offer. Also, an owner may present evidence to show that the price offered by the locality is too low. This evidence, such as an appraisal report, must be taken into consideration by the locality in determining if a price change is justified. If the parcel or part to be acquired would leave the owner with an uneconomic remnant, the locality must, in addition, offer to acquire the “whole” parcel. Before the locality can require the owner to surrender possession of the real property to be acquired, the locality shall have paid the agreed purchase price, or in the case of condemnation, deposited with the court the full amount of the court awarded just compensation for the property (Paragraph 5-2 (f-m) of the handbook).
TASK I:
RESOLVE NEGOTIATIONS
We suggest that you refer to the flow chart at Appendix

19 of the HUD 1378, Relocation and Real Property
Acquisition Handbook. A clear outline is shown of the complete acquisition process from  start to finish on a parcel of real property to be acquired. This chart identifies the procession of steps which are necessary for the locality to take in cases where the negotiations are successful, as well as unsuccessful negotiations, which result in the filing of a condemnation suit to acquire title to the property.
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If negotiations are successful the purchase agreement is signed, the deed is executed, the Settlement Cost Statement is completed and payment of closing costs is made. If negotiations are unsuccessful and the Final Offer Letter has been sent, the locality’s attorney then files the suit to condemn. Unless the case is settled “out of court,” the trial is held and the award of just compensation is made by jury. Either party has the right to appeal the decision of the court. As stated earlier in this chapter, prior to the locality being legally able to take possession of the property, the full amount of the just compensation due the property owner must be deposited in court for the benefit of the owner.

TASK J:
COMPLETE PROJECT ACQUISITION FILE
For each parcel acquired, the locality’s case file(s) must include such items as:

*
Identification of property and property owner(s);

*
Evidence that the owner was informed on a timely basis about the acquisition and his or her rights under the Uniform Act;

*
Copy of the appraisal report, including the review appraisal and evidence or value

determination data, when applicable. Also needed is verification that the owner was personally invited to accompany the appraiser on the property inspection;

*
Copy of the written purchase offer letter, summary statement and date of delivery to the owner;

*
Copy of the purchase contract and documents of conveyance, including evidence that the deed was recorded;

*
Copy of the Closing Cost Settlement Statement and evidence to show that the owner received the net amount due from the sale; and

*
Copy of any appeal or complaint filed and the locality’s response.
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The acquisition case files must be retained by the locality in safekeeping for a period of not less than three (3) years after project close out.

TASK K:
USING SPECIAL PROCEEDINGS
1.
Not to Acquire: Prior to acceptance of the locality’s offer to purchase by both parties, the locality may in some instances determine to withdraw from the purchase of the parcel. If this be the case, the locality must inform the property owner in writing of its intent “not to acquire” the real property. This notice must explain the reason for the locality’s change of plans and indicate that the parcel is no longer needed for the project to be successfully completed.

2.
Donations: An owner may, after being fully informed by the locality of his or her right to receive payment for the property, donate the property or any part thereof, or any compensation paid thereof, to the locality. The locality must obtain an appraisal of the real property unless the owner indicates in writing that he or she releases the locality from such obligation, or as provided in Para 5-2, Part C. (1) (b) of the HUD 1378 Handbook, the valuation problem is uncomplicated and the fair market value does not exceed $2,500. See sample Acquisition Waiver form located at Exhibit VIII-4. . In short, whenever a locality acquries real property by donation, it must have written consent (Acquisition Waiver) from the owner. Such consent must indicate that the owner understands that according to the Uniform Act he or she cannot be required to sell the real property to the locality for less than its appraised Fair Market Value (Paragraph 5-8, HUD 1378 Handbook).

3. Voluntary Acquisition: The requirements of the Uniform Act do not apply to a locality with the power of condemnation if the acquisition is clearly a voluntary, arm’ s length transaction. Solicitation by the locality of potential property sellers in the geographic area of the project is generally done via public notice in the local
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newspaper. Such voluntary transactions must meet,

at a minimum, the following conditions:

a.
No specific site or particular piece of property is or has been designated for acquisition by the locality; and,

b.
All interested property owners are informed in writing that the locality will not acquire the property by condemnation if negotiations fail; and,

c.
Once a potentially feasible site is identified, the locality must inform the property owner in writing of its estimate of the Fair Market Value of the property. Even though an appraisal is not required, the estimate must be prepared by a person familiar with real estate values in the area (Paragraph 5-1(a-(1)), HUD 1378 Handbook).

IV.
REQUIRED RECORDKEEPING AND FILES
Complete and accurate records and files must be kept.

*
The HUD 1378, Relocation and Real Property Acquisition

Handbook as updated April 1997, provides information


about required records and files.

*
Separate files must be maintained on each acquisition.

*
The ADECA Acquisition/Relocation Specialist will assist in this critical area.

V.
REPORTING
You may be required to report annually the acquisition activity for all open CDBG projects in your locality. A notice will be sent by this office to you with the required forms to complete at the appropriate times when this data is needed.

VI.
COMMON PROBLEMS/DEFICIENCIES
*
Acquisition of property without following acquisition policies.
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*
Absence of written statement of Intent to Acquire and HUD Brochure “When a Public Agency Acquires Your Property.”


*
Securing appraisals or doing preliminary negotiations prior to providing Preliminary Acquisition Notice.

*
Failure to secure an independent appraisal and a review appraisal.

*
Failure to invite property owner to accompany appraiser(s) during property inspection.

*
Failure to send acquisition notices on a return receipt requested basis or to secure documentation of receipt, if hand delivered.

*
Failure to provide a written statement of settlement costs.

*
Failure to provide a written Notice of Intent Not to Acquire.

*
Failure to secure written Waiver of Acquisition Compensation for donation.

*
Failure to publicly list all conditions of acquisition in a voluntary acquisition.

*
Leaving property owner with an uneconomical remnant.

*
Failure to properly document a voluntary acquisition.

VII.
SUPPORT MATERIALS
Contact the ADECA for the following:

*
HUD 1378, Relocation and Real Property Acquisition Handbook, updated April 1997.

*
“When a Public Agency Acquires Your Property” (Copy of this brochure in Exhibit VIII-3).
*
Other supporting material such as forms, sample notices, appraisal services contract, etc. will be identified in the HUD 1378 Handbook.

*
ADECA Land Acquisition Kit (see Exhibit VIII-2).
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